Agreement 

between the Federation of Bosnia and Herzegovina and the Republika Srpska

on the establishment of a joint railway public corporation

as part of transportation corporation

Whereas Annex 9 of the General Framework Agreement for Peace in Bosnia and Herzegovina signed in Paris on 14 December 1995 provides for the establishment, by the Federation of Bosnia and Herzegovina and the Republika Srpska, of Bosnia and Herzegovina public corporations for their mutual benefit;

Whereas the parties have recognised in the above mentioned Annex that urgent needs to that effect existed in the transport sector and have decided to establish a Transportation Corporation;

Whereas within the transportation sector railways constitute a specific matter and need to have their own specific structure;

Whereas the parties wish to adopt solutions which are fully in line with European Union guidelines and especially the European Directive 91/440 of 29 July 1991 and subsequent texts relating to rail transportation;

Whereas the parties attach great importance to the development of international rail traffic and are therefore prepared to take whatever measures are needed to act in conformity with the rules adopted by the “Union Internationale de Chemins du Fer” (U.I.C.), OCTI, CIT or other similar organisations;

Whereas the third pan-European transport conference held in Helsinki in June 1997 has declared the line Ploce-Mostar-Sarajevo-Doboj-Slavonski Samac-Budapest to be a branch of “Corridor 5”;

Whereas there appears to be a strong commercial interest to develop freight railway traffic on the line Zagreb-Banja Luka-Doboj-Tuzla-Zvornik-Belgrade in order to double Corridor 10;

Whereas,  international assistance is necessary to restore conditions which permit the development of transport by rail in Bosnia and Herzegovina;

Whereas one of the conditions for such international assistance is an institutionalised co-operation between the parties which permits a smooth functioning of inter-Entity and international traffic according to strictly professional and economic criteria, within the regulatory framework established by the institutions of Bosnia and Herzegovina according to the Constitution of Bosnia and Herzegovina;

Now, therefore, the parties have agreed to constitute a Railway Corporation whose articles of incorporation shall be as follows:

Article 1.
Establishment

A joint public corporation is hereby created by the Entities as part of Transportation Corporation to fulfil a number of responsibilities in the common interest as stipulated in the following articles.  The name of this Corporation is Bosnia and Herzegovina Railways Public Corporation (BHZJK).

Article 2.
Definitions

2.1. Unless otherwise expressly provided in this agreement, all expressions used in this agreement shall have the meaning given to them in the General Framework Agreement for Peace in Bosnia and Herzegovina.

2.2. 
For the purpose of this agreement;

- “the Corporation” shall mean the joint public corporation created by this agreement

-”infrastructure manager” shall mean any public body or undertaking responsible in particular for establishing and maintaining railway infrastructure as well as for operating the control and safety systems.

-”Railway companies” shall mean any private or public enterprise which is both an infrastructure manager and a railway undertaking

- “railway infrastructure”   shall mean all the items listed in Annex 1 to this agreement, it being specified that this Annex will be automatically modified to be at all times identical to the definition of railway infrastructure by the European Commission (currently Article 3 of the Council Directive 91/440 of 29 July 1991)

-”railway undertaking” shall mean any private or public undertaking whose main business is to provide rail transport services for goods and/or passengers with a requirement that the undertaking shall provide traction.

Article 3.
Purpose and powers

3.1. The corporation is a joint structure between the entities and also between their respective railway companies or any other organisation determined by the Entities.  The purpose of the Corporation is to establish an institutionalised co-operation among the Entities and to provide whatever decisions are necessary so that a smooth, safe and regular inter-Entity and international traffic takes place.

3.2. The corporation shall examine and decide upon the following matters concerning railway infrastructure and its use by railway undertakings:

3.2.1.  the allocation of train paths for inter-entity and international traffic and the establishment, publication and dissemination of related inter-entity time tables. The allocation of train paths shall be made by the Management Board in a non discriminatory manner to duly licensed railway undertakings wishing to use the railway infrastructure located on both entities and on the basis of priorities to be determined by the Board of Directors of the Corporation. The priorities shall reflect the transportation, economic and social policies which will have been adopted by the Entities, subject however to compliance with regulations related to inter-Entity transportation issued by the institutions of Bosnia and Herzegovina.

3.2.2.  the harmonisation of signalling, safety, telecommunications and other systems and of the rules and criteria used on the railway network of the two Entities

3.2.3. the harmonisation and determination of infrastructure fees. The Board of Directors of the Corporation shall adopt a basic fee and a matrix of multipliers to be applied in the computation of infrastructure fees. The multipliers for the computation of fees shall take into consideration among other matters:

- the transport policy for the different types of traffic (due consideration being given to the competition between the different means of transport)

- the cost of maintenance of the infrastructure for the different types of lines, electrified or not.

3.2.4. the settling of accounts between railway companies especially as to the division of collected income between operations and infrastructure. That task shall be accomplished by the Management Board of the Corporation on the basis of rules adopted by the Board of Directors.

3.2.5. the overall supervision of the compliance by the various actors involved in railway infrastructure and/or operations with the regulations on inter-Entity and international traffic issued by the institutions of Bosnia and Herzegovina. No train paths shall be allocated to railway undertakings which are not in compliance with such regulations.

3.3.  The Corporation shall examine the ways and means to improve and enhance inter-Entity and international railway traffic and shall make proposals to that effect. If those proposals are of a technical nature they shall be transmitted directly by the Management Board to the infrastructure managers concerned, with a copy to the Board of Directors. If those proposals raise problems of policy or require the construction of new infrastructure or a material transformation of the existing infrastructure they shall firstly be submitted to the Board of Directors.

3.4.  The Corporation is assigned the specific mission to examine in co-ordination with railway companies the international requirements for efficient traffic (including inter-operability) on the two following lines which are viewed as a part of the Pan-European railway network:

3.4.1. the branch in Bosnia and Herzegovina of Corridor 5, i.e. the line (Ploce) Mostar, Sarajevo,  Doboj - Slavonski Samac (Budapest)

3.4.2. the line Zagreb-Banja Luka-Doboj-Tuzla-Zvornik-Belgrade

In this respect the Corporation will define in consultation with the European Union and the other European railway companies concerned, the investments which may be necessary on those lines, so that above requirements be met and that those lines fulfil their purpose.

3.5. The corporation shall allocate and manage donations received from international and other donors. It may seek such donations that it deems necessary to ensure and develop smooth, safe and regular inter-Entity and international traffic, particularly on the two lines mentioned in 3.4. above.

3.6. The Corporation shall act as a common international railway representative of the Entities and the new railway sector in Bosnia and Herzegovina, but railway companies, infrastructure managers or railway undertakings in Bosnia and Herzegovina shall not be prevented from becoming members of international professional organisations (such as U.I.C.) if the rules of those organisations so permit.

3.7. The Corporation may, by a specific mandate of the Entities or of the railway companies, the infrastructure managers or the railway undertakings, act as a common agent or in its own right for the acquisition of railway equipment, the construction of facilities and/or the management of items of railway infrastructure or rolling stock.

Article 4.
Place of business and attribution of responsibilities

4.1.  The seat of the Corporation shall be in Sarajevo.  Each of the three members of the Management Board shall have specific responsibilities which he will report upon to the Management Board for decisions.

(Administration and Finances shall be managed by the General Manager. The corresponding Department shall be located in Sarajevo.

(Operations (allocations of train paths, etc…) shall be managed by one Deputy General Manager.  The corresponding Department shall be located in Doboj.

(Infrastructure matters (harmonisation of equipment, etc…) shall be managed by one Deputy General Manager.  The corresponding Department shall be located in Doboj.

Meetings of the Management Board will in principle take place alternatively in Sarajevo and Doboj.

The organisation of the Corporation based on these principles as well as the operating procedures will be defined by a Set of Regulations issued by the Corporation’s Board of Directors.

Article 5.
Management Board and Board of Directors

5.1.1. 
The Board of Directors shall 

i)
determine the policy of the Corporation and the rules and principles which the Management Board shall apply in its day-to-day management;

ii)
adopt the budget including staffing requirements and remuneration;

iii)
approves the financial statements of the Corporation and decides on the allocation of donations or any borrowing proposed by the Management Board

5.1.2. 
The Board of Directors shall be composed of 12 members as follows:

i)  Six ex-officio members of the Board

- the Minister of Transport and Communications of the Federation of Bosnia and Herzegovina


- the Deputy Minister of Transport of the Federation of Bosnia and Herzegovina


- the Minister of traffic and communications of Republika Srpska


- the two top officials (one Bosniac, one Croat) of the Federation Railways


- the General Manager of the Railways of  Republika Srpska



Each of the above ex-officio members shall have two votes.

ii) Three representatives (one Bosniac, one Croat, one Serb) elected for two years by the main railway trade union in the Federation of Bosnia and Herzegovina and in Republika Srpska. Each such representative shall have one vote.

iii) Three members (one Bosniac, one Croat, one Serb) designated for 2 years to represent the customers of the railway undertakings for the inter-Entity and international traffic in Bosnia and Herzegovina.  The Chamber of Commerce of Republika Srpska will designate one member and the Chamber of Commerce of Federation of Bosnia and Herzegovina two members.  Each such representative shall have one vote.

iv) No member of the Management Board may at the same time be member of the Board of Directors.

5.1.3. The Board of Directors shall meet at least quarterly either at the seat of the Corporation or in Banja Luka or Mostar.  The Board of Directors shall take its decisions by a qualified majority vote of 12 members, it being stipulated that there must always be a minimum of 4 votes from representatives of each of the constituent peoples of Bosnia and Herzegovina.  Should no qualified majority be reached on a particular problem in spite of discussions during two meetings of the Board of Directors, the matter would be referred for decision (by consensus) of the Minister of Transport and Communications of the Federation of Bosnia and Herzegovina, his Deputy and the Minister of Traffic and Communications of Republika Srpska.  Should such consensus not be reached within a period of 4 weeks, Article 10 below would apply.

5.1.4. The Board of Directors shall elect from its ex-officio members a chairman, a vice-chairman and a secretary, who each shall be from a different constituent people. Those functions shall rotate every two years.

5.1.5. The chairman of the Board of Directors and in his absence the vice-chairman shall convene the Board at least quarterly. Notice to that effect must be sent to Board members by fax or other rapid means of communications at least 14 days in advance. A proposed agenda must be attached to the notice.

5.1.6. The members of the Management Board attend Board meetings and may in case of need request for an exceptional meeting. That request is to be submitted to the chairman. If the request is signed by at least two members of the Management Board or relates to an urgent matter concerning inter-Entity or international traffic, the chairman must convene the meeting as rapidly as possible. In other cases the chairman will consult with the vice-chairman and the secretary and they will together advise on the course to be followed.

5.2.1. The day-to-day work of the Corporation shall be carried out by a Management Board composed of a General Manager and two Deputy General Managers, who shall be representatives of the three constituent peoples of the country. The General Manager and the Deputy General Managers shall be appointed by the Board of Directors for periods of 6 years In order to ensure continuity, the mandate of the first appointees shall be for two, four and six years respectively, such length of mandate to be decided by draw. The function of General Manager shall rotate every two years between the above representatives.

The 3 members of the Management Board must be railway professionals of high standing and integrity. They must have extensive experience in the management of railway infrastructure in either the Federation of Bosnia and Herzegovina or the Republika Srpska. Their mandate is a full time assignment and consequently is incompatible with any other managerial function.

5.2.2. The Management Board takes its decisions by consensus in accordance with the principles and rules given by the Board of Directors. Should the Management Board fail to reach a consensus in spite of repeated efforts to that effect, the matter should be submitted to the chairman, vice-chairman and secretary of the Board of Directors (see above 5.1.4.) who will settle the matter or determine the course to be followed.

Article 6.
Budget

The annual budget of the Corporation shall be funded as follows:

6.1. The budget of the Corporation will include the following items:

- salaries of personnel and related charges

- running costs

- investments

Budgetary resources shall include:

- part of the infrastructure fees which shall be allocated to the Corporation, as annually determined by the Board of Directors

- subsidies to be  paid by the entities

6.2. The staff of the Corporation must be generally representative of the three peoples constituting Bosnia and Herzegovina. 

6.3.  Any resources that the Corporation may derive in accordance with Article 7. below will be taken into consideration in order to determine the amount to be provided as stated in 6.1. above.

Article 7.
Property and contractual rights and borrowing capabilities

7.1. The Corporation is authorised to acquire, hold, maintain and dispose of real or personal property for the performance of its functions. Similarly the Corporation may enter into any contracts or agreements, collect fees or rentals and take other actions necessary for the same purpose.

7.2. The Corporation is authorised to borrow, subject to positive vote of the Board of Directors whose vote should include the positive vote of the Ministers and Deputy Minister who are members of the Board.

Article 8.
Relationship between the Corporation and the railway companies of the 
parties (more specifically the infrastructure managers)

The parties shall take whatever measures are necessary so that the railway companies of the Federation of Bosnia and Herzegovina and of Republika Srpska and particularly the infrastructure managers:

8.1.  
act in conformity with the decisions taken by the Corporation.

8.2. 
keep the responsibility of maintaining the railway infrastructure located on their territory up to the standards required by the regulations issued by the institutions of Bosnia and Herzegovina:

8.3. 
abstain from taking any action which may be detrimental to railway traffic between the entities (e.g. adopting incompatible technical norms or patterns, developing rolling stock not suitable for inter-entity traffic, imposing rules on its network which would slow down or render difficult inter-entity or international traffic).

Article 9.
Relationship between the Corporation and the Transportation Corporation
The relationship between the Corporation and the Transportation Corporation will be defined by the Board of Directors of the two Corporations.
Article 10.
Dispute resolution

Any disputes between the parties as to the interpretation or the implementation of this agreement as well as to other matters concerning railways shall be settled by arbitration within the framework of Annex 5 of the General Framework Agreement for Peace in Bosnia and Herzegovina.
Article 11.
Effective date

This agreement which has been approved by the government of the Federation of Bosnia and Herzegovina and of the Republika Srpska will be published in their respective official gazette. It will become effective as soon the necessary formalities or legal procedures are accomplished so that the Corporation has full legal authority to operate on the territory of the parties and internationally.  The parties undertake to act promptly in order to reach this objective.

For the Federation of Bosnia and Herzegovina
For the Republika Srpska

________________________________________

Edhem Bi~ak~i}

Prime Minister
__________________________________________

Milorad Dodik

Prime Minister

__________________________________________

Drago Biland`ija

Deputy Prime Minister


Witnessed by,

________________________________________
Carlos Westendorp

The High Representative


Supplementary Agreement 

between the Federation of Bosnia and Herzegovina and the Republika Srpska 

(the parties) 

on temporary arrangements regarding the BHZJK pending the completion of the legal formalities necessary for its legal constitution

Article 1.

The parties hereby agree to instruct their respective Ministers of Justice to take whatever steps may be necessary so that the Railway Corporation, which they decided to create by agreement of even date on the establishment of a joint railway corporation (the Agreement) be formally constituted and have legal authority to operate.

Article 2.

The parties agree that the tasks entrusted to the railway corporation need to be accomplished without delay. They consequently:

2.1. 
make the following temporary appointments to the Board of Directors of the Railway Corporation:

2.1.1.
Representatives of trade unions: 
- Munir Spahi}, Mario Kozina, Tomislav Grabovi}
2.1.2.  Representatives of customers:

- Ned`ad Brankovi}, Vladimir Bo`i}, Bo`o Grbi}
The foregoing persons shall be members of the Board until 1 November 1998.

2.2.  decide that, pending the completion of the formalities referred to in Article 1. above, the persons designated in Article 2.1. above and the officials indicated in Article 5.1.2.i of the Agreement are empowered to validly take whatever decisions are within the responsibility of the Board of Directors of the Railway Corporation including the appointment of the management Board of the Corporation. The parties further agree that, when so appointed, the “Management Board” is empowered to take whatever decisions are within its authority under the Agreement and to sign relating documents.

2.3.  request the Chairman of the Commission on Public Corporations and the Head of the Economic Department of the Office of the High Representative to convene the first meeting of the “Board of Directors of the Railway Corporation” at the latest by April 10, 1998 with the following agenda:

1.  appointment of the Chairman of the Board of Directors, Deputy Chairman and the Secretary.

2.  appointment of the Management Board (General Manager and two Deputy General Manager)

Pending the Decision on item 1 of the agenda, the meeting will be chaired by the Chairman of the Commission on Public Corporations.

For the Federation of Bosnia and Herzegovina
For the Republika Srpska

____________________________
_____________________________
___________________________

Edhem Bi~ak~i}

Prime Minister
Drago Biland`ija

Deputy Prime Minister
Milorad Dodik

Prime Minister

Witnessed by,

_______________________________

Carlos Westendorp

Visoki Predstavnik
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